Paquete de Habeas LSPC COVID-19

(3 de agosto de 2020}

Se adjunta una peticién de muestra para que un recurso de Habeas Corpus sea presentado
por personas mayores, discapacitadas y médicamente vulnerables encarceladas en el CDCR
que buscan ia liberacién debido.a la pandemia de COVID-19. LSPC prepard esta peticidn con
'fgg‘:jrsi:;‘gg‘:: la ayuda de Prisoner Advacacy Network (PAN}. Aunque las peticiones de Habeas se utilizan
withChildren  con mayor frecuencia para impugnar las condenas, esta peticion de muestra busca

correctamente Ea liberamon en funcaon de sus condiciones de reclus;on

A contmuaclon, se ofrecen sugerencnas sobre cémo completar el fbrmularlo HC~001
pag. 1: | ;
“Name”: escnba su nombre ) _

“Address”: escrlba su direccaon donde estd encarceiado(a)

“CDC or 10 Number”: escnba su humero de ldentlflcacmn de CDCR

Lineas centradas “{Court)”: escrzba el nombrey la darecmon del tnbunal por eI
condado donde esta mcarcelado (consutte ia hOja ad;unta)

“Petitioner” (Demandante) escnba su nombre de Ud

”Respondent" (Demandado) escnba eI nombre del d:rector de sy mstalauon |
"No._. . " dEJar en blanco .: G | |

pag. 2: .

1. “Your name”: escriba éu nombre de Ud.

2. “Where are you incarcerated?”: escriba et nombre de la prisidén donde esta
encarcelado(a) - : '

3(a).:'eséfiba'la's co'nvicciones que 'céusaro'n su encérceiacién éctual
3(b): escrlba Ias leyes que \nolo | |
3(c) escnba el condado donde estaba sentenmado/a

3(d): escriba el numbero de su caso criminal

3{e): escriba la fecha cuando estaba condenado/a

3(f): escriba la fecha cuando estaba sentenciado/a

3(g): escriba su sentencia

3(h): escriba la fecha de liberacién anticipada

4400 Market St.,
Oakland, CA 94102,

Esta correspondencia estd destinada a proporcionar informacién legal general. Phone: (415) 255-7036
. Fax: {415) 552-3150
No da asesoramiento legal.

. .y . www.prisonerswithchildren.org
Esta correspondencia no crea una relacion abogado-cliente.



3(i): escriba si tuvo representacién legal en el tribunal {Yes (Si} o No}
4: escriba si se declaro “Not guilty” (no culpable), “Guilty” (culpable), o “Nolo contendre”

5: si hubo juicio, escriba si hubo “Jury” {jurado), “Judge without a jury” {solo juez), o “Submitted on a
transcript” (solo decidido por transcripcion escrita)

pag. 3: No se necesitan cambios.

pag. 4: Omita a menos que tenga un reclamo adicional.

pag. 5-6:

8. “Did you appeal . . .“: marque Yes (Si) si apeld su conviccién o sentencia
8(a): escriba el nombre del tribunal donde apel6

8(b): escriba el resultado de |a apelacion

8(c): escriba ta fecha de la decisién de apelacion

8(d): escriba el numero del caso de apelacion

8(e): escriba los argumentos en la apelacién

8(f): escriba si tuvo respresentacién legal en la apelacion

9: escriba si presentd una petition for review en la Corte Suprema de California
9(a): escriba el resultado de fa peticién

9{b): escriba la fecha de la decisién en la peticién

9(c): escriba el numero del case en la Corte Suprema de California

9(d): escriba los argumentos en la peticidon |

10: Escriba "N/A".

11: Describa el 602 que presenté y las respuestas gue recibié con fechas. Sl no ha presentado un 602 debido a
la urgencia de sus circunstancias o St no ha completado todos los niveles del proceso de apelacion y desea
presentar una peticién de habeas sin demora, agregue “See Sheet B” (Vea la Hoja B) e incluya la Hoja B con su

peticidn.

12-14: Si anteriormente presentd una accion judicial para solicitar la liberacién debido a tas condiciones de
COVID-19, describa esa accién judicial aqui ademds de describir las peticiones o mociones que presenté para

impugnar su condena.

15: Explique cualquier retraso en la presentacion de su reclamo de COVID-19 {probablemente no
corresponda).

16: Marque "No."
17: identifique cualquier otra accién judicial pendiente.

18: Déjelo en blanco.



Firma y fecha: firme y fecha, lo que significa que jura que todo lo que declaré en la peticion es verdadero y
exacto segln su conocimiento personal.

A continuacién, las sugerencias sobre c6mo completar {os anexos al formulario de peticidn de habeas:

“Sheet A-1”: Datos sobre |a falta de proteccidn contra COVID-18

* “Of the alleged . . . “: Revise la lista de politicas que el CDCR afirma que adopto para protegerlo de una
infeccion por COVID-19 {en la Hoja A-1) y describa en detalle (a) c6mo no se estan siguiendo esas politicas, o
{b} como y por qué esas paliticas son inadecuadas. Sea lo mas especifico posible con fechas, ubicaciones,
nombres y descripciones especificas de incidentes, y agregue péginas adicionales si es necesario.

a1

* “For the following additional reasons, .
proteja adecuadamente del COVID-19y ﬁrme.

Describa cualquier otra condicién de confinamiento que no lo

* “OnJuly 10, 2020, .. .": Indique si es elegible para los programas recientes de liberacién anticipada y firme.
* “Exhibits A-1” {Anexos A-1): Incluya evidencia que respalde sus declaraciones, como declaraciones de

usted mismo, compafieros encarcelados o guardias (use el formulario de declaracién en blanco adjunto).

“Sheet A-2” (Hoja A-2): Datos sobre sU vulnerabihdad ala muerte ] danos graves por COVED 19

“Petitioner’s age”: Indique su edad

“Petitioner’s medical conditions and dlsablhtles describa sus dise_ap_acidades y _c_o'_n'diciones_ médicas _
(diagndsticos) y sintomas, e G PR

» “Exhibits A-2” (Anexos A-2): Incluya documentos que confirmen sus d;scapac:dades y afeccmnes medlcas

* 5j se conoce, describa fas exper:enuas de otras personas encarceladas en el CDCR con su condlcmn medlca o
edad que hayan contraido COVID-19 como una :Iustracnon del pellgro que enfrenta Utl!lce el formufaﬂo de S
declaracion. SRR : -

“Sheet A-3” (Hoja A-3): !nformamon sobre su pEan de Elberac:on v por que no nresenta un riesgo lrrazonabie
para la seguridad piblica : ' :

* Describa su plan de Ilberaczon (sea Io mas especafico pos&bfe con d;reccmnes nombres y fechas) Vi descrlba .
su rehabilitacién. : - .

“Where Petitioner will live after release”: descrlba donde \nwra despues de Ia !lberauon

“How Petitioner will support him or herself after release" descnba como se mantendra despues de Ia
liberacion

“How Petitioner will obtain needed medical and mental heaith care after refease” descrlba como se obtendra
cuidado medico fisico y mental despues de {a Ilberaf:lon

“Community members who WI|| support Pet:ttoner with reentry :dentlf;que los que le apoyara despues dela
liberacion



“Why Petitioner does not pose . . .”: explique por qué no representard un riesgo irrazonable para la seguridad
publica (falta de antecedentes disciplinarios, naturaleza de las condenas, edad vs. edad cuando su edad
cuando cometié sus delitos, programacién, puntaje de evaluacion de riesgos) y firme

«”Exhibits A-3” (Anexos A-3): Adjunte cualquier documento relacionado con su plan de liberacion y
rehabilitacién, incluidos certificados u otra evidencia de su programacién. Utilice el formulario de declaracién
en blanco para declaraciones de personas.

“Sheet A-4” (Hoja A-4): Jurisprudencia que respalda su reclamo

Simplemente puede incluir la hoja tal como estda escrita o complementarla con su propia investigacion legaly /
o argumento que apligue la ley a los hechos de su caso.

“Sheet B” (Hoia B): Incluya la Hoja B con su peticidn si no ha presentado una 602 o no ha completado todos
los niveles del proceso de apelacidn 602.

“Exhibits B” {Anexos B): Adjunte copias de sus apelaciones 602 y de todas las respuestas recibidas. Si no tiene
copias por algin motivo o si necesita documentar comunicaciones verbales, escriba una declaracion que
describa especificamente lo que ocurrié usando el formulario de declaracién adjunto.

“Motion for Appointment of Counsel and Declaration of Indigency” (Mocidn para el nombramiento de un

abogado)

“COUNTY OF . esctiba el condado donde esta encarcelado/a

“Inre " escriba su nombre de Ud.

“No. " deja en blanco

“ .. tamincarcerated at ___”:escriba lainstalacion donde esta encarcelado/a
“My total assets are S____”: escriba el total del dinero que tiene.

“ ..and myincomeisS___ per month”: escriba su ingreso por mes.

Firme

“Exhibits C” (Anexos C): Evidencia de indigencia (pobreza)

Adjunte su estado de cuenta fiduciario y cualquier otra evidencia de su indigencia. Si escribe una declaracion,
utilice un formulario de declaracion.

“Application for Temporary Restraining Order and Preliminary Injunction” {Aplicacién de orden de Restriccidn
Temporal y Orden Judicial Preliminar)

“COUNTY OF . escriba el condado donde esta encarcelado/a

“In re " escriba su nombre de Ud.

“No. " deja en blanco



Simplemente puede incluir ia solicitud tal como estd escrita o complementarla con su propia investigacidn
legal y / 0 argumento que aplique la ley a los hechos de su caso. Feche y firme la mocién.

“[Praposed] Order . . ."” (Orden propuesta)

“COUNTY OF ": escriba el condado donde esta encarcelado/a
“Inre " escriba su nombre de Ud.
“No. ” deja en blanco

Incluir sin otros cambios. Feche y firme.

“Proof of Service” (Prueba de Entrega)

Por lo general, esto no es un requisito, pero si desea notificar al Fiscal General {Attorney General), utilice la
direccién que figura en el formulario adjunto, envie por correo al Fiscal General una copia de su paquete
completo de peticion, complete el formulario de Prueba de entrega y adjunte la Prueba de entrega Servicio a
su paquete. '

Copie y envie su paquete por correo al Tribunaf Superior del condado donde estd encarceiado

Consulte el cuadro adjunto para conocer la direccion correcta. Es p05|ble gue desee incluir una copla adltlonal
de la primera pagina de su peticidén y un sobre con su d:reccnon para que la corte pueda en\narie una copia
sellada de esa pégina como prueba de que se presento su petlcmn Conserve una copla para usted y, si es
posible, envie una copia a LSPC. : : EEEAERE

"Declaration of " (Formularlo de declaracmn)

Este formulario se puede usar para. mclwr una declaracaon de una persona en forma de ewdenmajudsma!






Name: HC001

Address;

COC or 1D Number:

(Count}

PETITION FOR WRIT OF HABEAS CORPUS

Fetifioner No.

Ve (Tt be supplied by the Clerk of fhie Cotrt)

Respondant

INSTRUGTIONS—READ CAREFULLY

+ Ifyou are challenging an order of commitment or a criminal ¢onviction and are filing this petition in the
Superior Court, you should file it in the county that made the order,

* If you are challenging the conditions of your confinement and are filing this petition in the Superior Court,
you should file it in the county in which vou are confined.

* Read the entirs form before answeting any qllsstlons,

* This pafition must be ciearly handwritten in ink or typed. You should exercise care to make sure 2l answers are frue and correct.
Because the petition inoludes a verification, the making of a staiement that you know is false may result in a conviction for perjury.

* Answer all applicable gltestions in the proper spaces, If you heed addifional space, add an exira page and indicate that your
answar Is "contitued on addiional page.”

« I you are filing this petifion In the superior cot, you only reed to file the original unless local rles require additional coples. Many
eobirts require more coples. :

¢ Pyl are filing this peftion in the Court of Apped), file the otigingl of the pefifion and one set of &y stpporting dociments,

* Ifysuare filing this pelition in the California Supreme Court, file the otiginet and 10 coples of the petition and, i separately hound,
an original and 2 coples of any supporiing documents.

* Notify the Clerk of the Gnurt In writing if you change your address ager filing your petition.

Appraved by the Judicial Council of California for use Under rule 8,580 of the Cafiforia Rules of Court {as amended effective
January 1, 2018). Subsequent amendments to rule 8,380 rmay thangs the numbet of coples to be furnished to the Supreme Court
and Court of Appeal,

Pagetofé
i E : Fenal Code, § 1473 3
ﬁ;v&?mg &P&:‘?; Use PETITION FOR WRIT OF HABEAS CORPUS oa o Sede. § iy i

HG0 [Rew, Janwary 1, 2018] WV GoUns, GEQoY



This petition sconcems:

7] A conviction {1 Parcle
[1 A sentence 1 Credits
[ Jakt or prison eondtions [ Prison discipline

1 Other (specify):

HC-001

1, Your ramer

2. Where ate you incarcerated?

3. Why are youin custody? [ Crimingl convietion [ 1 Civit commitment

Answer ifems a through i to the best of your abilily.

a. State reason for civit comimitment or, if criminal conviction, state natte of offense and enhancements (for axample, "robbery

whh use of a deadly waapon").

b. Penal or other code seclions;

©. Name and location of sentencing or committing court:

d. Case numbes:

¢. Date convicted or committed:

f Date senfenced:

g. Lenglh of sentence:

k. When do you expect to be released?

£ Were you represented by counset in the trial court? [ ] Yes ™ Ne [Fyes, stats the siternsy’s name and address;

4. What was the LAST piga you antered? {Cheok ohej:
[ Netgulty [ ] Guity [1 Nolocontendere [ ] Other:

5. i you pleated not guilly, what Kind of triat did you have?

] duy [} Judgewithoutajury [ Submitted on transcript [T} Awaifing trial

HE-001 [Rav, Janusey 1, 2099) PETITION FOR WRIT OF HABEAS CORPUS

Page 2 of6



i

6. GROUNDS FOR RELIER HE-001
Ground 1: State briefly the ground on which you base your claim for refief, For example, “The trial court imposed an llegal
enhancement” (f you bave addiffonaf grounds for refief, use a seharate page for each ground, State ground 2 ot page 4, For

 addiional groures, make coples of page 4 and number the additional gt it order§

The conditions under which I am being held violate the 8th Amendment prohibition against cruel
and unusval punishment because they place'me at high risk of confracting COVID and I am at
 high risk of death or serious health complications from a COVID-19 infection, If and when I am
infected, it will not be possible to protect me from harm caused by these conditions because of
+ the rapid and deadly progress of the disease in vulnerable people like me. The only way to
relisbly remedy the existing violation (my exposure to infection) is to release me from custody.

a. Supporting facts: .
Tell your slory briefly without cifing cases or faw, if you are shalenging the legality of your conviction, describe the facts on
which your conwiction ks based. if necessary, attach addiional pages. CAUTION: You must state facts, not contlusions. For
example, if you are laliing incompetence of tounsel, you must state facts. specifically seliing forth what your aftorvey didor
fatled to do and how thed affected your trial. Falfure to allege suffictent facts will result in the denial of your pefition. (Sea it re
Swain (1949} 34 Cal2d 800, 304.) A rule of thumb o Tollow s, who did exactly what to violate your fights at what time (when) or
place dwheral . :

Nee Sheets A-1, A2 A-3.

b. Supporting documents; -

Attach declarations, relevant records, transcripts, or ofher documents sipporting your cleim. (See People v. Dyvall (1008) @
Cal, 4th 464, 474.)

See Bxhibits A-1, A-2, A-3.

¢. Supporiing cases, rles, or ofher atithority (opfionafh

{Briefly discuss, orlist by name and dtation, the cases or oiher authorifies that you think are relevant to your clajm, If
necessary, affach an exim pagre.)

See Sheet A-4,

T —r PETITION FOR WRIT OF HABEAS CORPUS Pagesore



T HC-H01
7. Ground 2 or Ground (if applicatie):

a. Supporiing factks:

b. Supporting documents!

©. Bupporting cases, nies, of other authority:

HE0 [Rev, Janwsty 1, 2019) PETITION FOR WRIT OF HABEAS CORPUS Peyadore



HC-G01
8, Did you appeal from the convietion, ssnisnce, or commitrment? [TFYes [TINo  Ifyes uivetie following information;
2. Name of court (“Court of Appeal” or "Appellate Division of Suparor Cour*):

b. Result: e, Dafe of decision:

d. Case number or citalion of opinlot, if knowrs:

. Issutes raised: (1)

2
3)

=

Were you representedt by counsel on appeal?[ | Yes [_INs  [fyes state the atformey's name and address, if krown:

9. Did you seek review in the California Supreme Court? [TiYes [JNo If es, dive the followitig information:

4. Result b. Date of degiston:

e. Case number or citation of opirdon, Ifknown:

‘ d. lssues rafsed: {f)

@ B —
)

10. If your pefition makes a claim regarding your conviction, sentence, of camimitmend that you or your atforney did not nvake on
appeal, expfain why the clalm was not made on appeal (see it f@ Divon (1963} 41 Gal.2d 758, T59):

1. Administrative reviaw:
a. Ifyour petition concetns condiffons of confinerment or offet elalms for which thera are administrafive remedies, faifure to axhayst
adiministrative temediss may result In the denial of your peiifion, even If 1t is otherwise meritorious. (See In re Dexter (1979) 25
Cal3d 921, 925.) Explain what administrative review you sought or explalh why you did not seek such review:

b. Did you seek the highest level of administrative review available? [CIYes [TINe
Attach dosurnents that show you have exhausted your administrafive remedies. (See People v. Duvall (1995) 8 Cal 4th 464,
474.)
12. Other than direct appeal, have you filed any ofher pefitions, applications, or motians with tespect to this conviction, commitment, or
issue in any cour, including this court? (See In re Clark (1903} 5 Cal4ih 750, 787763 and In re Miller (1841) 17 Cal.2d 734, 735.)

[ Yes i vas, continue with number 13 [T Ne  Ifno, skip to number 15,

HE-001 [Rev. Jattracy 1, 2019) PETITION FOR WRIT OF HABEAS CORPUS Page Sofs



13 a.

b.

M
2

(3)

)
{5)
M
2
&)

@
5

Name of courh

HC-D0t

Nature of proceeding (for sxample, "habeas corpus petition”);

lssugs raised; {a)

{0

Result {attach order or explain why unavaliable):

Date of declslon;

Name of coutt:

Mature of proceeding:

tssues raised; (a}

{b)

Result (attach order or explain why unavaitable):

Date of decision:

. Foraddifional prior pefitions, applications, or motions, provide the same Information on a separate page.

14. If any of the courts listed in number 13 heid a hearing, state name of court, date of hearing, nature of heating, and result:

15, Explein any delay in the disoovery of the

(1998) 18 Cal.4th 770, 780.)

daimed grounds for refief ahd in raising the claims In this petiion. (Sea In re Rabbing

16, Are you presenlly represented by counsel? [ JYes [__]MNo

If ves, state fhe alto s e and address, if

17. Do you have any petition, appeal, or olher matterpendinginanycout? [ Jves [ Mo

I§ ves, explain:

18, If this patiion might lawiully have been made to & lower caurt, state fhe circumstances justifying an application to this aourt:

L the undersigned, say: | am the pefitioner in this action. 1 declare under penalty of perjury under the laws of the State of Galifomia that

the foragoing allegations and statemens are trise and correct; except asto

1o those matiers, | belleve fhem % be true,

Date:

4

imatters that are stated on my information and befief, and as

(RIGRATLIRE OF PR TIONEH)

HE-001 [Fe. Jamiary §, 2019}

PETITION FOR WRIT OF HABEAS CORPUS

Page B of &



Sheet A-1
Facts Showing Petiticner is Not Adeguately Protected from COVID-19 in Custody

As of June 17, 2020, eight of the 10 largest clusters of COVID-19 cases in the United States were in
correctional facilities {including Chuckawalla Valley State Prison and Lompoc Prison Complex in California), as
were 15 of the top 20 {including Avenal State Prison and California Institution for Men}, and 36 of the top 50.
(https://www.nvtimes.com/interactive/2020/us/coronavirus-us-cases, html?auth=link-dismiss-gocgleltapficiusters,
updated 6/17/20 8:01 am E.T.} This data is consistent with long-standing predictions by public health
professionals that prisons present ideal conditions for the spread of the virus, as social distancing is nearly
impossible. (hitps://bioethics.ihu.edu/wp-content/uploads/2019/10/Johns-Hopkins-faculty-letter-on-COVID-19-jails-
and-prisons.pdf; https://medium.com/@lee riley/ca-public-health-experts-urge-gov-newsom-to-release-elderly-and-
medicalty-vulnerahle-from-prisons-f4led7cdbc?f; hitps://www.brennancenter.org/cur-work/analysis-opinion/how-
coronavirus-could-affect-us-jails-and-priscns.}

COVID-19 has spread rapidly through California prisons, even after long periods of no or few positive tests.
On April 4, 2020, there were two positive tests among incarcerated people at California Institution for Men; on
April 22, 69 and one death; on May 9, 323 and four deaths; on May 24, 457 and nine deaths; on June 15, 499
and 15 deaths. Although the active cases began to decline, they surged again in mid-July and the death toll
rose to 19. On April 7, there were no positive tests at California Institution for Women; on May 5, there were
two; on May 15, 46; on May 19, 104, on May 26, 126; on June 2, 139; on June 11, 100 and one death. The
outbreak appeared to wane in late June and early July, but surged again in late July, reaching 150 cases on
August 3. On May 19, there were no positive tests at Avenal State Prison; on May 26, there were 196; and on
June 3, 799. Cases dropped but surged again in late July and there have been five deaths. {Exhibits A-1,
Declaration of Rita Himes.) Transfers have spread the virus to other facilities. On May 30, 2020, incarcerated
people were reportedly transferred from California Institution for Men, the site of a major COVID-19 outbreak,
to San Quentin State Prison. (“200 Chino inmates transferred to San Quentin, Corcoran. Why weren’t they
tested first?” by Megan Cassidy and Jason Fagone, San Francisco Chronicle, June 8, 2020.) Shortly thereafter,
an outbreak occurred at San Quentin, leading to a peak of 1,437 active positive cases and 19 deaths so far.
(Exhibits A-1, Declaration of Rita Himes.)

The pending federal class action lawsuits have not been able to get the outbreaks under control. Federal
courts overseeing two longstanding federal class actions — one challenging inadequate CDCR medical care
(Plata v. Newsom (N.D. Cal. No. 4:01-CV-01351}) and the other challenging inadequate CDCR mental health
care (Coleman v. Newsom (E.D. Cal. No. 2:90-cv-0520 KJM DB P)) — are addressing COVID-related Eighth
Amendment claims but the proceedings have not resulted in effective measures to control the pandemic. The
courts are now considering referrals to a three-judge court for a possible population reduction order to
address the pandemic (see Order Setting July 6, 2020 Case Management Conference (july 5, 2020} Plata v.
Newsom, Order (July 2, 2020} Coleman v. Newsom), but that legal process will be protracted if it occurs at all.

The Centers for Disease Control guidelines for the prevention of COVID-19 in carceral facilities include:

¢ Severgl times per day, clean and disinfect shared equipment (e.g., keys} and surfaces and objects that
are frequently touched, especially in common areas {e.g., doorknobs, light switches, sink handles,
countertops, toilets, toilet handles, recreation equipment, kiosks, and telephones) using EPA-
registered disinfectants per {abel instructions, which may require non-dilution, use of gloves, and
adequate ventilation. (p.9)

» Stock cleaning supplies throughout the facility, and provide incarcerated people with 60% alcohol hand
sanitizer, liquid soap and running water, hand drying machines or paper towels and tissues and no-
touch trash receptacles. (p. 10)

¢ Ask screening questions and check temperature of all incoming incarcerated people (intakes and
transfers), and quarantine them for 14 days before allowing them to enter the general population.



(pp. 10, 14}

{https://www.cdc.gov/coronavirus/2019-ncov/downloads/guidance-correctional-detention.pdf.)

In federal court filings, CDCR has claimed it follows the following policies to protect incarcerated people
from COVID-19:

Sharing critical information in multipie fanguages and accessible to those with disabilities about
symptoms, hand washing, how to reduce spread of the virus, and how to report symptoms.

isolating people who test positive or show symptoms of COVID-19.

Quarantining for 14 days those who have close contact with a known or suspected COVID-19 case.
Requiring all staff to wear facemasks, and stay home if they are sick.

Requiring incarcerated people to wear masks.

Requiring medical staff to promptly evaluate anyone with symptoms and test them for COVID-19.
Requiring individuals {later changed to 8-person cohorts in dorms) to stay 6 feet apart at all times.
Offering the seasonal flu vaccine to all incarcerated people.

Making available hygiene and cleaning supplies, including “personal protective equipment” (PPE) and
medical supplies, including tissue, liquid soap, hand drying supplies, alcohol-based hand sanitizer,
cleaning supplies, and facemasks.

Intensively cleaning the facility (including doorknobs, light switches, sink handles, countertops, toilets,
toilet handles, recreational equipment, kiosks, and telephones) using EPA registered disinfectants.
Conducting all medical evaluations cell front or in a designated area near the cell, requiring minimal
movement and contact with other people.

Transferring anyone with severe illness to a local hospital.

Suspending intakes from jails in May; limiting intakes in June to 200 (50 each to four prisons).

As of June 5, barring transfers within CDCR unless the transferee has tested negative within the
previous seven days. (See description of San Quentin transfers below.)

As of July 1, releasing people within 180 days of their release date to community supervision if they
have a post-release housing plan {exciuding those serving current sentences for violent or serious
felonies or domestic violence, those with high risk of violence Static Risk Assessment scores, and those
required to register as sex offenders).

Beginning sometime after June 18, conducting universal testing of staff at CHCF, CMF and CCWF,
followed by surveillance testing of 25% of staff every week; at prisons with no recent COVID-19 cases,
surveillance testing of 10% of staff every two weeks and monthly testing of staff on transport duty or
assigned to medical or mental health beds; and at prisons with recent COVID-19 cases, serial testing of
staff every 14 days until there are no new cases for a month.

Beginning sometime after June 18, moving high-risk individuals (elderly and with underlying medical
conditions) from dorms to cells.

Under a federal court order, by August 17 CDCR must identify and vacate a housing unit in each
institution that will provide at least 100 beds for isolation and quarantine in case of an outbreak.
Under another federal court order, CDCR must abide by the Program Guide “to the full extent
possible” despite the COVID-19 pandemic.

(July 22, 2020 Order; June 18, May 20, and May 6, 2020 Joint Case Management Statements; Comparison of
CDC Guidelines for Corr. Sys. and Status of CDCR Implementation (CDCR Exhibit A} filed Apr. 16, 2020, Plata v.
Newsom; luly 28, 2020 Order, Cofeman v. Newsom.)



(Sheet A-1, continued)
Of the alleged CDCR policies listed above, my institution does not substantially comply with the following:



For the following additional reasons, | am not adequately protected from COVID-19 and complications from
COVID-1% in my facility:

i declare under penalty of perjury under the laws of California that alf of my statements on Sheet A-1 and any
attachments are true and accurate to the best of my personal knowledge.

Date Signature



{Sheet A-1, continued)
On July 10, 2020, CDCR announced plans to reduce the incarcerated population, but these plans will not
adequately protect me because {1} I am ineligible for release under the plans, (2) | face an unreasonable risk
of injury or death while awaiting release under these plans, and/or (3) the population reductions anticipated
under these release plans will be far from sufficient to prevent the spread of COVID-19 among the remaining
incarcerated population, according to expert opinions of public health professionals. {See Plaintiff's Brief,
Plata v. Newsom, No. 4:01-cv-01351, (N.D. Cal. July 15, 2020) Exh. B at pp. 1, 3 [expert public health opinion
that 50% reduction in San Quentin’s incarcerated population is necessary to prevent high risk of COVID-19
morbidity and mortality].)

180-day release

Screened and released on a rolling basis (estimated 4,800 released by july 31, 2020):
+ 180 days or less to serve on sentence
* Not currently serving time for domestic violence or a violent crime
* No current or prior sentence requiring sex offender registration {Penal 290)
¢ No assessment score indicating high risk for violence

| I am ineligible.
o | face an unreasonable risk of injury or death while awaiting this release,

One-year release
Screened on a rolling basis until CDCR determines releases are no longer necessary:
* Incarcerated at one of the following facilities with large population of high-risk patients: San Quentin,
CCWF, CHCR, CIM, CIW, CMF, Folsom, RID
s 365 days or less to serve on their sentence
+ Not currently serving time for domestic violence or a violent crime
= No current or prior sentence requiring sex offender registration (Penal 250)
* No assessment score indicating high risk for violence
» 30 vyears old or older (Discretionary release decided on case-by-case basis for those under 30,
considering medical risk, case factors, and time served.)

O i am ineligible.
u] | face an unreascnable risk of injury or death while awaiting this release.

Positive Programming Credits
One-time Positive Programming Credit (PPC) of 12 weeks {estimated 108,000 eligible, including 2,100 who will
become eligible for release by September 2020}:

* Currently incarcerated (includes all 35 adult institutions, community correctional facilities, fire camps,
Male Community Reentry Program, Community Prisoner Mother Program, Custody to Community
Transitional Program, Alternative Custody Program, and those serving a state prison sentence in a
state hospital)

e Not death sentence or LWOP

» No serious rules violations between March 1 and July 5, 2020 (including all Division "A" through "F"
offenses)

8] | am ineligible.
o | face an unreasonable risk of injury or death while awaiting release under this plan



High-Risk Medical
The foliowing people will be considered for release:
e Deemed high risk for COVID-1% complications by CCHCS (over age 65 who have chronic conditions, or
those with respiratory illnesses such as asthma or chronic obstructive pulmonary disease (COPD}))
s Not death sentence or LWOP
* Not a high risk sex offender {required to register pursuant to Penal Code Section 290, and has been
identified to pose a higher risk to commit a new sex offense in the community, as determined using a
standard risk assessment tools for sex offenders)
» Assessment score indicating a low risk for violence

O I am ineligible.
[ | face an unreasonable risk of injury or death while awaiting release under this plan.
ol This plan is discretionary and | have been denied release under the plan.

Hospice and pregnancy

CDCR is reviewing potential release protocols for incarcerated persons who are in hospice or pregnant, as they
are considered at high risk for COVID-19 complications. Everybody will be reviewed based on both their
current health risk and risk to public safety.

0 CDCR stiil has not announced release protocols for hospice and pregnancy.
O I am ineligible,
n] | face an unreasonable risk of injury or death while awaiting release under this plan.

Found suitable for parole
CDCR wilf also be expediting the release of incarcerated persons who have been found suitable for parole by
the Board of Parole Hearings and Governor, but whao have not yet been released from prison.

o | am ineligible.
O | face an unreasonable risk of injury or death while awaiting release under this plan.

Other relevant facts:

| declare under penalty of perjury under the laws of California that all of my statements on Sheet A-1 and any
attachments are true and accurate to the best of my personal knowledge.

Date Signature



Exhibits A-1

Evidence Showing Petitioner is Not Adequately Protected from COVID-19 in Custody

Exhibit #

Description

Declaration of Rita Himes.







Declaration of Rita Himes

1. | am Rita Himes, Staff Attorney at Legal Services for Prisoners with Children, 4400 Market Street,
QOakland, CA 94608.

2, | compiled the following table from information posted on the California Department of Corrections
and Rehabilitation (CDCR} “Population COVID-19 Tracking” website, which is updated almost daily.
(https://www.cdcr.ca.gov/covid19/population-status-tracking/)

ASP: Avenal State Prison CCC: California Correctional Center
CCl: California Correctional Institution CIM: California Institution for Men
CIW: California Institution for Women CRC: California Rehabilitation Center

SQSP: San Quentin State Prison

The first numbers represent active positive cases among incarcerated people on the specified date, and the
numbers in parentheses representative cumulative deaths of incarcerated people from COVID-19,

Date | Total ASP cce ccl CiM cw CRC sQsP
4-Apr | 13(0) 0 (0) 0 {0} 0 (0) 2 (0) 0(0) 0(0) 0 (0}
6-Apr | 17(0) 0 (0) 0{0) 0 (0) 7 (0) 0 (0) 0 (0) 0 (0)
8-Apr | 25(0) 0 (0) 0 (0) 0 (0) 17(0) | 1(0) 01(0) 0 (0)
10-Apr | 37 (0) 0 (0) 0{0) 0 {0) 22(0) | 1(0) 0(0) 0 (0)
12-Apr | 51(0) 0(0) 0 {0} 0 (0) 38(0) | 1(0) 01(0) 0 (0)
14-Apr | 58 (0) 0(0) 0 (0} 0 {(0) 46 (0) | 1(0) 0{0) 0 (0)
16-Apr | 69 (0) 0 (0) 0 (0} 0(0) 47(0) | 1(0) 0(0) 0 (0)
18-Apr | 115 (0) 0 (0) 0(0) 0 (0) 59(0) | 0(0) 01{0) 0 (0)
20-Apr | 124 (1) 0 (0) 0(0) 0{0) 64(0) |1(0) 0 (0) 0 (0)
22-Apr | 135 (1) 0 (0) 0(0) 0 (0) 69(1) |1(0) 0 (0) 0 (0)
24-Apr | 166 (1) 0 (0) 0{0) 0 {(0) 81(1) |1(0) 0 (0) 0 (0)
26-Apr | 176 (1) 0 (0) 0{0) 0 {0) 88(1) |1(0) 0 (0) 0 (0)
28-Apr | 181 (1) 0 (0) 0 {0} 0 (0) 91(1) |1(0) 0 {0) 0 (0)
30-Apr | 216 (1) 0 (0} 0 {0} 0 (0) 111 (1) | 1(0) 0 {0) 0 (0)
2-May | 236 (1) 0 (0) 01{0) 0(0) 123 (1) |1(0) 0 (0) 0 (0)
4-May |339(1) 0(0) 0 {0} 0 (0) 216 (1) | 1(0) 0 (0) 0(0)
6-May | 424 (1) 0 (0) 0{0) 0 (0) 299 (1) |2(0) 0 (0) 0 (0)
9-May | 409 (4) 0 (0) 0{0) 0 (0) 323(4) |2(0) 0 (0) 0(0)
10-May | 424 (4) 0 (0) 0{0) 0 (0) 314 (4) |5(0) 0 (0) 0 (0)
12-May | 429 (5) 0 (0) 0 (0) 0 (0) 320(5) |5(0) 0 (0) 0 (0)
14-May | 454 (5) 0 (0) 0(0) 0 (0) 325(5) |20(0) |0O(0) 0 (0)
16-May | 466 (5) 0 (0) 0 (0} 0 (0) 353(5) |46(0) |0(0) 0(0)
18-May | 615 (5) 0 (0) 0(0) 0 {(0) 451(5) |71(0) |0(0) 0{0)
20-May | 673 (6) 25(0) | 0(0) 0 (0) 451(5) | 107(0) |0(0) 0(0)
22-May | 713 (6) 51{0) |0{(0) 0 (0) 454 (6) | 116{0) | 0(0) 0(0)
24-May | 906 (9) 197 (0) |0(0) 0 {0) 457 (9) |122(0) |0(0) 0{0)




26-May | 926 (9) 196 (0) | 0(0) 0 {0) 458(9) |126(0) |0(0) 0(0)
28-May | 952 (9) 198 (0} | 0(0) 0 (0) 450(9) |129(0) |0(0) 0 (0)
30-May | 1010(9) |213(0) i 0(0) 0 (0) 453(9) |130(0) |0(0) 0 (0)
31 May | 1709(9) |581(0) |0(0) 0 (0) 448 (10) | 139(0) | 0(0) 0(0)
3-Jun | 1984 (10) | 799(0) |0 (0) 0(0) 471(12) | 113(0) | 0(0) 1(0)
5-jun | 2294(12) | 703{0) |O0{0) 0(0) 470{12) | 107 (0) |0(0) 5 (0)
7-un | 2357(12) |670{0) |0{(0) 0{0) 475(12) | 108 (0) |0(0) 14 (0)
9-Jun | 2401(12) |668(0) |0{(0) 0 {0) 511(12) | 109(0) |0(0) 16 (0)
11-Jun | 2430(14) |660(0) |0(0) 0 (0) 506 (13) | 100 (1) | 45 (0) 16 {0)
13-Jun | 2456 (15) | 667 (0) | 0(0) 0 (0) 507 (13) | 100 (1} | 46 (0) 22 (0)
15-Jun | 2462{17) | 673(0) | 0(0) 0 (0) 499 (15) | 100 (1) | 46 (0) 30 (0}
17-Jun | 2122(17) |396(0) | 0(0) 0 (0) 486 (15) | 49(1) | 56(0) 46 (0)
19-Jun | 1817(18) |135(0) | 1(0) 0 (0} 496 (16) | 49(1) | 68(0) 88 (0)
21-Jun | 1882(19) |132(1) |1(0) 4 (0) 506 (16) | 49 (1) | 70(0) 197 (0)
23-jun | 1826(19) | 112(1) |4(0) 4 (0) 492 (16} | 17 (1) | 70(0) 407 (0)
25-Jun | 1896 (20) |76 (2) | 76(0) 9(0) 507 (16) | 16(1) | 75 (0) 515 (0)
27-Jun | 2111(20) |45(2) |196(0) |79(0) |512(16) |17{1) |85(0) 613 (0)
29-Jun | 2572(22) |52(3) |213(0) |109(0) |509(16) | 6 (1) 99 (0) 1021 (0)
1-Jul 2564 (22) |35(3) |214(0) |109(0) |496(16) |5 (1) 108 (0) | 1122 (0)
3-ul | 2606(22) [33(3) |221(0) |115(0) |274(16) |5(1) 109 {0) | 1381 (0)
5-Jul 2438 (25) | 29(3) |221(0) |126(0) |119(16) | 1(1) 86 (0) 1387 (3)
11-Jul | 2112(31) |10(3) | 141(0) |154(0) |60(17) |4(1) 192 (0) | 1394 (7)
13-Jul | 2410(34) |11(3) |195(0) |163(0) |58(17) |4{1) 193 (0) | 1437 (10)
15-Jul | 2195 (37) | 9{4) 215(0) | 157{(0) |52(18) |6(1) 181(0) | 1214 (11)
17-ul | 2176(39) |14(4) |230(0) |243(0) |103(19) |8 (1) 202 (0) | 1118(12)
19-Jul | 2044(39) |13(4) |243(0) |249{(0) |111(19) |8(1) 215 (0) | 925 (12)
21-Jul | 1898 (40) |103(4) |249(0) |233(0) |88(19) |13(1) |107(0) |862(13)
23-Jul | 1995(42) |115(4) |266(0) |274(0) |80{(19) [82(1) |63(0) 864 (15)
25-Jul | 1855(44) | 143(5) |245(0) |277(0) |98{19) |124(1() |97(0) 628 (16)
27-Jul | 1799 {47} |203(5) |249(0) |?244(0) |101(19) | 126(1) |94(0) 537 (19)
29-jul | 1358 (47) | 196(5) | 121(0) |183(0) |48(19) |122(1) |72(0) 383 (19)
3-Aug | 1384 (47) |355(5) |154{0) |247(0) |38(19) |150{1) |62(0) 147 (19)

| declare under penalty of perjury under the laws of California that the foregoing is true and accurate to the
best of my personal knowledge.

3|7

Date

Y

Rita Himes




Sheet A-2
Facts Showing Petitioner’s Unusual Vulnerability to Death or Serious Harm from a COVID-19 Infection

The Centers for Disease Control states that people 65 years and older or suffering with the following
underlying medical conditions, particularly if not well controlled, are at high risk of complications from
COVID-19: chronic lung disease or moderate to severe asthma; serious heart conditions;
immunocompromised (including cancer treatment, smoking, bone marrow or organ transplantation, immune
deficiencies, poorly controlled HIV or AIDS, and prolonged use of corticosteroids and other immune weakening
medications); severe obesity (body mass index [BMI] of 40 or higher); diabetes; chronic kidney disease
undergoing dialysis; and liver disease. (https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/people-at-higher-risk.html.)

Almost all (93%} of the 47 CDCR incarcerated peopie who died of COVID-19 as of July 31, 2020 had
underlying medical conditions that made them particularly vulnerable to complications from COVID.
Moreover, their average age was 64; 68% had mental health, cognitive and physical disabilities; and 70%
were people of color. (See Exhibits A-2, Declaration of Michael Bien.)

CDCR has not acted expeditiously to protect elderly and medically-vulnerable incarcerated people from
death or serious injury, even when they could safely be released. For example, one of the five people who
died by mid-May was “a 65-year-old man[ who] was scheduled to parole in just a few months. Before being
diagnosed he twice implored medical staff in writing to help him get an early release due to myriad conditions,
including severe breathing problems,” without success. {Joint Case Management Conference Statement, filed
May 13, 2020, Plata v. Newsom, No. 4:01-cv-01351, p. 2.} Of the 47 who have died, ten had release dates in
2020 or 2021 and 83% had low risk assessment scores, but CDCR still failed to release them to protect them
from the pandemic. (See Exhibits A-2, Declaration of Michael Bien.)

Petitioner’s age:

Petitioner’'s medical conditions and disabilities:






Exhibits A-2

Evidence Showing Petitioner’s Unusual Vulnerability to Death or Serious Harm from a COVID-19 Infection

Exhibit # Description

1 Declaration of Michael Bien
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Sheet A-3

Facts about Petitioner’s Release Plan and Why Release Would Not Pose an Unreasonable Risk to Public Safety

Where Petitioner will live after release:

How Petitioner will support him or herself after release:

How Petitioner will obtain needed medical and mental health care after release;

Community members who will support Petitioner with reentry {including getting iD):




Why Petitioner does hot pose an unreasonabile risk to public safety if released {(i.e., evidence of rehabilitation):

| declare under penalty of perjury under the laws of California that all of my statements on Sheet A-1
and any attachments are true and accurate to the best of my personal knowledge.

Date Signature



Exhibits A-3

Exhibit #

Description







Sheet A-4
Case Law and Legal Argument

Respondent is violating the Eighth Amendment by exposing Petitioner to a deadly infectious disease. “A prison
that deprives prisoners of basic sustenance, including adequate medical care, is incompatible with the concept
of human dignity and has ne place in civilized society. [§] If government fails to fulfill this obligation, the
courts have a responsibility to remedy the resulting Eighth Amendment violation.” {Brown v. Plata {2011) 563
U.5. 493, 511; see Jolly v. Coughlin {2d Cir. 1996) 76 F.3d 468, 477 [recognizing state officials have an
affirmative obligation to protect prisoners from infectious disease].)

The duty to remedy a violation exists even if harm or injury is imminent rather than extant. “{I}t would be odd
to deny an injunction to inmates who plainly proved an unsafe, life-threatening condition in their prison on the
ground that nothing yet had happened to them.” (Helling v. McKinney {1993} 509 U.S. 25, 33.) “[A] remedy for
unsafe conditions need not await a tragic event.” (fbid.; see also Bent v. Barr {N.D. Cal. April 9, 2020)
F.Supp. 3d __, 2020 WL 1812850 at p. *3 [immigration detainee has standing to seek release even though
there were no positive coronavirus cases in his detention facilityl; United States v. Kennedy {E.D. Mich. Mar.
27,2020) __ F.Supp.3d __, 2020 WL 1493481, at *5 [“[W]aiting for either Defendant to have a confirmed case
of COVID-19, or for there to be a major outbreak in Defendant’s facility, would render meaningless this request
for release”; bond release order].)

Thus, an incarcerated person need not wait until he or she is infected with coronavirus or suffering serious
medical complications from COVID-19 before raising an unconstitutional-conditions claim or seeking release as
a remedy.

Bent v. Barr is instructive. Petitioner Claude Bent immigrated to the United States at 18 years old in about
1980; suffered a “marijuana conviction” in 1989; and incurred California convictions for voluntary
manslaughter and attempted murder in 2006 when he was about 44 years old. After serving a prison term
with no reported disciplinary infractions, he was taken into ICE custody and removal proceedings were
commenced. in 2020, three years into his detention, the COVID-19 pandemic occurred but had not yet
reached his detention facility. {Bent v. Barr, supra, 2020 WL 1812850 at pp. *2, *7.) Nevertheless, the court
found that Bent’s age and medical condition — he was 58 and suffered from asthma, hypertension and
prediabetes — combined with the limited availability of social distancing, screening procedures, protective
equipment, and cleaning supplies in his facility meant that he faced unsafe conditions in confinement and had
to be released from custody. The court found he posed little risk to public safety, but conditioned his release
on an adequate release plan (with information about where he would live, how he would travel to that
residence, and how he would support himself and aveid infection while out of custody). (/d. at pp. ¥2-*3, ¥6-
*8.}

Subsequent history shows the wisdom and prescience of the court’s analysis in Bent v. Barr. In early

May 2020, a 57-year-old detained at a sister California immigration detention facility, Otay Mesa, died of
COVID-19 amid an outbreak that by mid-Jlune had infected 164 detainees. (https://www.ice.gov/coronavirus;
https://www.sfchronicle.com/news/article/This-is-a-cry-for-help-ICE-detainees-beg-15268548.php.)

The pendency of federal class action suits on California prison conditions, Plata v. Newsom and Coleman v.
Newsom, is no bar to this court’s granting relief in this case. While those federal courts have so far denied
motions for mass releases due to the COVID-19 pandemic, the instant petition (1) focuses on the petitioner’s
individual circumstances, not the circumstances of a class of plaintiffs; and (2) does not implicate the Prison
Litigation Reform Act of 1995, which restricts federal courts’ power to order prison releases. (Brown v. Plata,
suprag, 563 U.S. at p. 500 [discussing 18 U.5.C. § 3626, subd. {a)].} Moreover, while



Respondent is violating the Eighth Amendment by continuing to confine Petitioner, who is at high risk of
complications from a COVID-19 infection including serious bodily injury or death, without adequately
protection against the rapidly-spreading outbreak of COVID-19 in the California prison system. To remedy the
violation, this court must order Petitioner’s release under community supervision.

In July 2020, the Marin Superior Court issued Orders to Show Cause in 41 consolidated habeas proceedings
seeking release from San Quentin State Prison to remedy Eighth Amendment viclations due to inadequate
protection from the COVID-19 pandemic. The Court also appointed counsel for the pro se petitioners. (See
Orders to Show Cause, San Quentin Consolidated Writ Proceeding, No. SC212684 (Marin Super. Ct.}.}

This court should also issue an Order to Show Cause and appuoint counsel in this case, which is substantively
indistinguishable from the above-mentioned habeas proceedings.



Sheet B

Petitioner Should Be Excused from the Administrative Exhaustion Requirement

In general, a party must exhaust all availakle administrative remedies before resorting to the courts.
{See Campbell v. Regents of University of California (2005) 35 Cal.4th 311, 321; in re Dexter (1979) 25 Cal.3d
921, 925 [applying the exhaustion requirement to prisoners].) However, the doctrine “has not hardened into
inflexible dogma.” (Ogo Associates v. City of Torrance (1974} 37 Cal.App.3d 830, 834.) There are well-
established exceptions, including “when pursuit of an administrative remedy would result in irreparable
harm.” (Id.; 3 Witkin, Cal. Procedure (5th ed. 2020) Actions, § 342.} To be sure, a party may forego the
exhaustion requirement “where irreparable injury will result if an administrative hearing is permitted to
proceed and its order made effective without prior judicial interference.” (Greenblatt v. Munro (1958) 161
Cal.App.2d 596, 605-506.) Moreover, because the rule “is not rigidly and undeviatingly applied, . ..
exceptional circumstances may prompt the reviewing court to consider guestions of law not pressed or passed
upon by the administrative agency, where injustice might otherwise result.” {/d. at p. 606.)

For example, in In re NV, the Court of Appeal held that postponing a juvenile court’s placement
decision “for an indefinite period pending completion of administrative proceedings” would result in
irreparable harm. {in re N.V. (2010} 189 Cal.App.4th 25, 31.) The “children’s interest in prompt placement
with a suitable relative preclude[d} any unnecessary delay in the juvenile court’s review” of the case. (Ibid.;
see also American Indian Model Schools v. Oakland Unified School District (2014) 227 Cal.App.4th 258 [applying
the irreparabte harm exception to ensure that a school's students could obtain a proper education}; Greenblatt
v. Munro, supra, 161 Cal.App.2d at pp. 605-607 [if the court declined “to apply the exception to the exhaustion
of remedy rule, petitioner would suffer the extreme penalty of losing his {liquor] license”].}

Here, where Petitioner’s health and life are at serious risk, the irreparable harm exception is clearly
applicable. Moreover, the usual justifications for administrative exhaustion do not apply here. Generally, the
need to exhaust administrative remedies serves “important benefits: (1) it serves the salutary function of
mitigating damages; (2) it recognizes the quasi-judicial tribunal’s expertise; and (3) it promotes judicial
economy by unearthing the relevant evidence and by providing a record should there be a review of the case.”
(Campbell, supra, 35 Cal.4th at p. 322.) Here, Respondent and CDCR has already had an ample opportunity to
implement procedures to protect incarcerated people such as Petitioner from the risk of death and serious
injury due to the pandemic COVID-19. There is no question they are on notice of the risks to incarcerated
peopte like Petitioner, and they have been specifically ordered to design and implement preventive policies by
the governor and in the context of the Plata v. Newsom and Coleman v. Newsom class actions. The
administrative officers who will or would decide Petitioner’s grievance do not have special expertise to address
Petitioner’s situation that is different from the CDCR officials that are responding to calls for protective policies
from the governor and federal court. Finally, all of the relevant evidence is attached to this petition or is
within the control of Respondent, who can provide supplemental evidence in a return to the petition.






Exhibits B

Evidence of Petitioner’s Exhaustion of Administrative Remedies (e.g., 602 Appeal Process)

Exhibit #

Brief Description







SUPERIOR COURT, STATE OF CALIFORNIA

COUNTY OF

In re ,

Petitioner, {No. )

On Habeas Corpus.

MOTION FOR APPOINTMENT OF COUNSEL AND DECLARATION OF INDIGENCY

| declare that | am the Petitioner to the above-referenced matter, that | am incarcerated at

, and that | am indigent and unable to afford counsel.

My total assets are § and my income is § per month. Attached as Exhibits Cis

evidence of my indigency, including my trust slip documenting my trust account balance.

| hereby request that counsel be appointed in this matter so that my interests may be protected
by the professional assistance required. In addition, if the court issues an order to show cause, counsel

must be appointed for an indigent petitioner who requests counsel. (Rules of Court, rule 4.551{(c)(2).)

| declare under penalty of perjury that the foregoing is true and correct and based on my

personal knowledge.

Date: Signature:







Exhibits C

Evidence of Indigency (Poverty)

Exhibit #

Brief Description







SUPERIOR COURT, STATE OF CALIFORNIA

COUNTY OF

Inre ’

Petitioner, No.___ )

On Habeas Corpus.

APPLICATION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION

Petitioner applies ex parte for a Temporary Restraining Order and Preliminary Injunction on the
ground that Petitioner’s immediate release from incarceration is the only adequate remedy for an existing
Eighth Amendment violation, to wit, Petitioner’s continuing unreasonable risk of exposure to a coronavirus
infection in the existing unsafe prison conditions and risk of rapid death or serious injury due to complications

from COVID-19 because of Petitioner’s advanced age and/or medical infirmities.

ARGUMENT

“[O]btaining relief through habeas corpus proceedings [need not] be slow or cumhersome.” if the
claim asserted in the petition has apparent merit and there is some urgency, the court may require the
respondent to submit the return in as little as 24 hours after being served. (See People v. Romero (1994) 8 Cal.
4th 728, 744-45 [holding a court may grant preliminary relief in a prison conditions case upon filing of
petition]; Cal. Penal Code, §§ 1475-76, 1484.) Once the return is received, the court may grant relief without
an evidentiary hearing if there are no material contested issues of fact. (See In re Fields (1990) 51 Cal. 3d 1063,

1070, fn. 2.)



“ ‘In deciding whether to issue a preliminary injunction, a court must weigh two “interrelated” factors:
(1} the likelihood that the moving party will ultimately prevail on the merits and (2} the relative interirn harm
to the parties from issuance or nonissuance of the injunction.’ “ {In re Pham (2011} 195 Cal.App.4th 681, 685.)
“ITlhe greater the [moving party]’s showing on one, the less must be shown on the other to support an

injunction.” (lbid.)
First, for the reasons stated in the Petition, Petitioner is likely to prevail on the merits in this action.

Second, the balance of equities clearly favor Petitioner, who faces irreparable harm if retained in
custody in the form of death or serious injury due to COVID-18. In Thakker v. Doll, a federal district court
granted a temporary restraining order requiring the immediate release of 11 people from federal custody who
suffer from chronic medical conditions and face a serious threat of injury or death if exposed to COVID-19.
“iSJhoutd we fail to afford relief” to medically vulnerahle prisoners “we will be a party to an unconscionable
and possibly barbaric result.” (Thakker v. Doll {M.D, Pa. Mar. 31, 2020) 2020 WL 1671563, at p. *9; see also
Brown v. Plata (2011) 563 1.S. 493 , 519-520 [overcrowding in California prisons had created “unsafe and
unsanitary living conditions” in living quarters that were “breeding grounds for disease”]; Bent v. Barr (N.D.
Cal. April 9, 2020) __ F.Supp. 3d _, 2020 WL 1812850 at pp. *6, 8 [finding irreparable harm due to risk of
COVID-19 and granting TRO for immediate release of detainee in California’s Mesa Verde ICE Processing
Facility conditioned on release plan]; Castilfo v. Barr (C.D. Cal. Mar. 27, 2020) __ F.Supp. 3d __, 2020 WL
1502864, at p. *6 [finding irreparéble harm due to risk of COVID-19 and granting TRO for immediate release of
detainees in California’s Adelanto Detention Center}; Basank v. Decker (S.D.N.Y. Mar. 26, 2020) 2020 WL
1481503, at p. *4 [“The risk that Petitioners will face a severe, and quite possibly fatal, infection if they remain
in immigration detention constitutes irreparable harm warranting a TRO"{; Coronel v. Decker {S.D.N.Y. Mar. 27,
2020) 2020 WL 1487274, at p. *3 [similar]; Boone v. Brown {D.N.J. Aug. 22, 2005) 2005 WL 2006997, at p. *14
ffinding allegation of refusal to provide adequate testing for highly contagious infectious disease sufficient to

demonstrate irreparable harm]; Xochihua-Jaimes v. Barr (9th Cir. Mar. 23, 2020) 2020 WL 1429877, at p. *1



[“In light of the rapidly escalating public health crisis,” sua sponte ordering immediate release of immigration
detainee pending resolution of casel.) In any event, it is well established that the deprivation of constitutional

rights alone constitutes irreparable injury. (Hernandez v. Session (9th Cir. 2017) 872 F.3d 976, 994.)

Several of the government’s interests also favor release. The public has a critical interest in preventing
the further spread of COVID-19: transmission in prison exacerbates community transmission through prison
staff, who circulate in the surrounding community, and through treatment of incarcerated people at local,
maostly rural community hospitals. (See Castillo v. Barr, supra, 2020 WL 1502864, at p. *6; Basank v. Decker,
supra, 2020 W 1481503, at p, *6; Coronel v. Decker, supra, 2020 WL, 1487274, at p. *7.) Furthermore, “itis
always in the public interest to prevent the violation of a party’s constitutional rights.” (Melendres v. Arpaio
{Sth Cir. 2012) 695 F.3d 990, 1002; see Castillo v. Barr, at p. *6; Coronel v. Decker, at p. *7.) Moreover, on the
facts of this case, the government interest in public safety is insufficient to outweigh the aforementioned
interests that favor Petitioner's immediate release. (See Bentv. Barr, supra, 2020 WL 1812850 at pp. *.) As
explained in the petition, Petitioner has a release plan and has demonstrated his rehabilitation. He does not

pose an unreasonable risk to public safety.

In sum, Petitioner’s interest in avoiding serious bodily injury or death due to the COVID-19 outbreak
that is coursing through the California prison system outweighs the government’s interest in keeping

Petitioner confined pending resolution of this habeas petition.

CONCLUSION

In conclusion, Petitioner urges the court to issue a TRO and preliminary injunction ordering his
immediate release from custody.

Date: Signature:







SUPERIOR COURT, STATE OF CALIFORNIA

COUNTY OF

Inre s

Petitioner, {(No._ )

On Haheas Corpus.

[PROPOSED] ORDER GRANTING PRELIMINARY RELEASE,

ORDER TO SHOW CAUSE, AND APPOINTMENT OF COUNSEL

Petitioner filed a Petition for Habeas Corpus, Application for Ex Parte Tempaorary Restraining Order and
Preliminary Injunction, and Motion for Appointment of Counsel. Sufficient reason having been shown that
Petitioner will suffering immediate and continuing harm unless Respondents are immediately restrained, it is
hereby:

ORDERED, that pending the proceedings on Petitioner’s Application for an Order to Show Cause:

{1) That Respondent release Petitioner from custody within one day of the date of this order, pending an
evidentiary hearing;

(2) That Respondent show cause why a preliminary injunction should not issue;
(3) That Respondent show cause why the petition for a writ of habeas corpus should not be granted, and

(4) That counsel is hereby appeinted to represent Petitioner pursuant to California Rule of Court
4.551(c)(2).

The clerk of the court shall serve this Order Granting Preliminary Release, Order to Show Cause, and Order
Appointing Counsel and all supporting documents on Respondent.

Dated:

ludge of the Superior Court
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Proof of Service
Case name:
Case number:

1, , declare:

1. I am over the age of 18 and a resident of (town)

n County. My address is

2. On the date listed below, I caused the following documents to be served by placing true copies in a
sealed envelope and placing the envelope for collection and mailing per the business practices of

(your CDCR facility) )

i.e., for deposit in the United States Postal Service with postage fully prepaid.

Documents included:

3. The envelope was addressed to:

I declare under penalty of perjury under the laws of the State of California that the foregoing is true

and correct. Executed on (date) at (location) , CA.

Name _ Signature






Declaration of

i am (name)

{Describe relationship to Petitioner e.g., fellow incarcerated person, relative, doctor):




10.

11.

| declare under penalty of perjury under the laws of California that the foregoing is true and accurate to
the best of my personal knowledge.

Date Signature



